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RECOVMVENDED CRDER

Pursuant to notice, a formal hearing was held in this case
before Daniel M Kilbride, Adm nistrative Law Judge of the
Division of Admi nistrative Hearings, on October 24, 2006, in
O | ando, Florida.

APPEARANCES

For Petitioner: Dan N Godfrey, Esquire
1200 North Central Avenue, Suite 209
Ol ando, Florida 34741

For Respondent: John M Iriye, Esquire
Departnment of Financial Services
Di vi sion of Wrkers' Conpensation
200 East Gai nes Street
Tal | ahassee, Florida 32399-4229

STATEMENT OF THE | SSUE

VWhet her Petitioner is entitled to file a Petition for

hearing to chall enge the Stop-Wrk Oder (SWD and Anended Order



of Penalty Assessnent (AOPA) nore than 21 days fromthe date of
t he SWO and t he ACPA?

PRELI M NARY STATEMENT

On March 3, 2006, nore than 120 days after the SWDO and ACPA
were issued, Petitioner filed its Petition requesting perm ssion
to file an untinely petition to chall enge the SWD and ACPA.
Respondent referred the matter to Division of Admnistrative
Hearings for a formal hearing on the |imted issue of whether
the Petition should be considered on the nerits, although it was
late filed. Discovery ensued.

At the final hearing, Petitioner presented the testinony of
Mari sol Hernandez, Jorge Bernales, and Elisa Barron; and
Petitioner's Exhibits nunbered 1 and 2 were received into
evi dence. Respondent presented the testinony of Jorge Bernal es
and Elisa Barron; the deposition of Joseph Higgins was received
into evidence; Respondent's Exhibit nunbered 1 was received into
evidence. The parties jointly submtted Joint Exhibits nunbered
1, 2, and 3, which were received into evidence.

The Transcript of the proceeding was filed on Decenber 11,
2006. Respondent tinely filed its proposed findings of fact and
conclusions of law. Petitioner has not filed its proposals as

of the date of this Recommended O der



FI NDI NGS OF FACT

Based on the evidence presented at the final hearing, the
follow ng findings of fact are nmde:

1. Respondent is the state agency charged with the
responsibility of enforcing the requirenent that enployers, in
Fl orida, secure workers' conpensation insurance coverage for
their enployees. § 440.107 (3) Fla. Stat. (2005).1

2. Petitioner, J and A Framing, Inc., during all tines
relevant to these proceedings, is a Florida for profit
corporation, and is authorized to do business in this state.

3. On Cctober 20, 2005, Respondent's Investigator
personally served a Request for Production of Business Records
on a representative of Petitioner. On Cctober 26, 2005,
Respondent's I nvestigator personally served a SWO on Jorge
Bernal es, President of Petitioner. The SWO contained a Notice
of Rights, on the second page, advi sing Petitioner, in bold
print, that it had 21 days within which it may file a petition
chal | engi ng t he SWO.

4. On Cctober 31, 2005, Respondent's Investigator
personally served an Anended Order of Penalty Assessnent (AOPA)
on Jorge Bernal es, President of Petitioner, which al so contained
a Notice of Rights, on the second page, advising Petitioner, in
bold print, that it had 21 days within which to file a petition

chal | engi ng t he AOCPA.



5. Marisol Hernandez, Bernales' girlfriend, who reads and
speaks English fluently, was present when Respondent's
| nvesti gator served Bernales with the SWO and t he AGCPA

6. Petitioner filed its Petition with Respondent on
March 6, 2006, which is nore than 120 days fromthe date of the
SWO and ACPA.

7. Jorge Bernales testified that he was Petitioner's only
corporate officer. WMarisol Hernandez stated her only
relationship with Petitioner was as the girlfriend of Jorge
Bernales, its President, and that she is carrying Bernal es
unborn child, and his incone pays her rent and utilities. She
was not enployed by Petitioner. Counsel for Petitioner elicited
testinmony from Hernandez that she did "nothing" for the conpany
and was not an enpl oyee or officer of Petitioner.

8. The testinony of Bernal es and Hernandez conflicts with
the corporate records, admtted in evidence as a joint exhibit,
and filed with the Florida Secretary of State, Division of
Corporations. The accuracy of the corporate records has not
been chal | enged.

9. It is found that, the corporate records are nore
credi bl e than the testinony of Bernal es and Hernandez.

Ef fective COctober 27, 2005, Hernandez was |listed as the Vice

Presi dent and therefore, was an enpl oyee of Petitioner. At al



times material hereto, Bernales was the President and an
enpl oyee of Petitioner.

10. Petitioner's President and Vice President
(collectively, "Oficers") net with the Respondent’'s
| nvestigator on several occasions.

11. During their first neeting, Respondent served the
Request for Production of Business Records (BRR) on Bernal es.

12. During Petitioner's second neeting with Respondent,
Ber nal es and Hernandez were presented and received the SWO
Her nandez was able to read the Notice of Rights on the SWDO, and
did so at the final hearing when she read aloud, "[f]ailure to
file a petition within 21 days of receipt of this Stop-Wrk
Order constitutes a waiver of your right to request a hearing."

13. During Petitioner's third neeting, the Oficers
received the AOPA. The Oficers had every opportunity to read
t he AOPA, which contains a bold Notice of Rights, virtually
identical to the one on the SWO

14. Bernal es concentrated on raising enough noney to pay
the penalty. Bernal es approached several banks, friends, and
famly nmenbers to get enough noney in order to put a ten percent
down paynent on the assessnment. Unable to secure sufficient
funds, Bernales offered to pay Respondent a |esser anmount in

exchange for lifting the SWO. This request was deni ed.



15. Bernal es coul d understand and speak the English
| anguage, but was unable to read English. He knew and was
present when Hernandez read and spoke English. Bernales did not
seek Hernandez's assistance in understanding the SWD or the
AOPA. Hernandez had actual possession of the SWO and t he ACPA,
but chose to read neither.

16. The O ficers went to Elisa Barron, Petitioner's
accountant, to gather docunents responsive to BRR.  Both knew
she could read and wite English. Barron assisted Petitioner in
col l ecting the docunents requested on the BRR  Neither Oficer
asked Barron to assist themin understanding the terns of the
SWO or the AOPA. Furthernore, the Oficers had the SWO and ACPA
with them but did not show the SWO or the AOPA to Barron while
they were at Barron's office.

17. The Oficers testified they were unable to recall
whet her Barron advised themto seek an attorney regardi ng the
penal ty assessment. However, Barron testified she advised
Bernales to seek an attorney listed in the | ocal Spanish
| anguage newspaper. Barron gave Bernales a copy of the
newspaper. Barron's testinony is credible.

18. In January 2006, Bernales retained Dan N. CGodfrey,
Esquire, to advise the conpany regarding the instant matter.

Even after receiving the advice of counsel, Bernales waited



until March 3, 2006, to request permssion to file an untinely
petition.

19. On March 3, 2006, Petitioner filed a Petition for
Heari ng with Respondent requesting perm ssion to file an
untinely petition to challenge the SWO and ACPA.

20. Petitioner presented no credible evidence that
Respondent, or any of its enployees, msled Petitioner or lulled
it into inaction.

CONCLUSI ONS OF LAW

21. The Division of Admi nistrative Hearings has
jurisdiction over the subject matter, and the parties of this
proceedi ng, pursuant to Sections 120.569 and 120.57(1), Florida
St at ut es.

22. The Oficers, Jorge Bernales and Marisol Hernandez,
were officers and enpl oyees of Petitioner during all tines
relevant to this matter. 8§ 607.01401(10), Fla. Stat.

23. "Unl ess otherw se provided by |aw, persons seeking a
heari ng on an agency deci sion which does or may determ ne their
substantial interests shall file a petition for hearing with the
agency within 21 days of receipt of witten notice of the
decision.” Fla. Adm n. Code R 28-106.111.

24. The Petition for Hearing is being considered as a
request for the application of the doctrine of equitable tolling

of the time limts for filing the petition. Equitable tolling



may be raised "as a defense to the untinely filing of a
petition."™ 8 120.569(2)(c), Fla. Stat. (2006).

25. To prevail inthis matter Petitioner nust denonstrate
t hat Respondent misled or lulled it into inaction, by not filing

atinely petition to challenge the SWO and AOPA. Machul es .

Departnment of Administration, 523 So. 2d 1132, 1134 (Fla. 1988).

26. The legal doctrine of "[e]quitable tolling is not
available if the claimant has failed to exercise due diligence
in preserving his or her legal rights, whether the delay is
attributable to the plaintiff's attorney, the plaintiff's
excusabl e neglect, or the plaintiff's lack of |egal know edge."
51 Am Jur. 2d Limtation of Actions § 177 (2006) (footnotes

omtted); Jancyn Mg. Corp. v. State, Dept. of Health, 742 So.

2d 473, 476 (Fla. 1st DCA 1999) (refusing to apply equitable
tolling doctrine where the Departnment did not m slead the other
party but "was the result of appellant's own inattention");

Vant age Heal thcare Corp. v. Agency for Health Care Adnm n., 687

So. 2d 306 (Fla. 1st DCA 1997) (reversing an agency's deci sion
to apply equitable tolling when a |icense application was
received one day late and no facts supported application of the

doctrine); Environnental Resource Associates of Florida, Inc. v.

State, Dept. of General Services, 624 So. 2d 330 (Fla. 1st DCA

1993) (finding equitable tolling is not established when a



petition is nailed on the 21st day, but not received by the
agency until four days l|ater).

27. Petitioner nust prove by a preponderance of evidence
that the doctrine of equitable tolling applies to this situation
in order to permt it to file a petition nore than 21 days from
t he date of the SWD and AOPA.

28. Respondent's reliance on Goodwin v. Blu Mirray

| nsurance Agency, 939 So. 2d 1098 (Fla. 5th DCA 2006) and

Crutcher v. School Board of Broward County, 834 So. 2d 228 (Fl a.

1st DCA 2003) is msplaced. The burden of proof in equitable
estoppel cases is different fromthe equitable tolling doctrine.
29. Petitioner failed to file a tinely petition
chal l enging the SWO and the AOPA due to its own | ack of due
diligence and its inattention. Furthernore, Petitioner
voluntarily waived its right to challenge the SWD and the ACPA
because it turned a "blind eye" toward the Notice of Rights on

the SWO and the AOPA. Lawson v. State, 941 So. 2d 485 (Fla. 5th

DCA 2006) (finding defendant commtted a willful violation when
turning a "blind eye" toward the terns and conditions of
pr obation).

30. Based on the findings of fact above, Petitioner has
failed to neet its burden of proving by a preponderance of the
evi dence that equitable tolling should apply to permt it to

file an untinely petition to challenge the SWO or the ACPA



RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat :

The Departnent of Financial Services, Division of Wrkers
Conpensation, enter a final order dismssing the Petition, which
requests permssion to file an untinely petition challenging the
SWO and t he ACPA.

DONE AND ORDERED this 2nd day of February, 2007, in

Tal | ahassee, Leon County, Florida.

DANI EL M KI LBRI DE

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed wwth the Cerk of the

Di vision of Adm nistrative Hearings

this 2nd day of February, 2007.
ENDNOTE

1/ Al references to Florida Statutes are to Florida Statutes
(2005), unl ess ot herw se indi cat ed.
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COPI ES FURNI SHED

John M Iriye, Esquire

Depart ment of Financial Services
Di vi sion of Whrkers' Conpensation
200 East Gaines Street

Tal | ahassee, Florida 32399-4229

Dan N. Godfrey, Esquire
1200 North Central Avenue, Suite 209A
Ki ssi nmee, Florida 34741

Dani el Summer, General Counsel
Department of Financial Services
The Capitol, Plaza Level 11

Tal | ahassee, Florida 32399-0300

Honor abl e Al ex Sink, Chief Financial Oficer
Depart ment of Financial Services

The Capitol, Plaza Level 11

Tal | ahassee, Florida 32399-0300

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
15 days fromthe date of this reconmended order. Any exceptions
to this recomended order should be filed with the agency that
will issue the final order in this case.
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